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1. Introduction

Many people believe that once an offender has completed a jail or prison sentence, they are
free to walk away, and leave the experience behind them. However, this is far from reality. Any
adult convicted of an offence in Canada incurs a criminal record, which can follow them

indefinitely.

A criminal record check is a query, based on name and date of birth, of active criminal files in
the RCMP national repository of criminal records. It is used to determine the possible existence

of a criminal record. (RCMP, Criminal Records Power Point Presentation 2018).

The practice of keeping detailed police records has been part of the Canadian criminal justice
infrastructure for over a century (Kilgour, 2013). Their existence is grounded in a legitimate
interest of the justice system to protect the community from potential harm. However, there is
a conflicting societal interest when the goal, such as that of the John Howard Society of

Southeastern New Brunswick (JHSSNB), is offender rehabilitation and integration.

As Waddams (1997) notes, the law must straddle the line between the rights of the individual
and those of the community; familiar territory for legal thought yet growing increasingly complex
in the realm of criminal records. The dilemma requires a balance between the interests of
society in protecting its members from harm, and the human rights of offenders and societal

benefits intrinsic in successful rehabilitation. It is a balance that has proved elusive.

An individual with a criminal record can face many challenges including access to housing,
education, and training and volunteer opportunities. But as Bell (2014 ) notes: ‘By far, the most
serious and pervasive collateral consequence faced by former prisoners is employment

discrimination.”

In Fall of 2018, the JHSSNB carried out a survey of New Brunswick employers to talk about
their hiring and employment policies and practices in terms of people with criminal records.

The survey was based on one carried out by the John Howard Society of Ontario in February
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2018," and was used with permission. The survey aimed at uncovering employer practices and
opinions on police records in New Brunswick. Employers were recruited from a variety of
industries and locations across the province, and a total of 34 employers responded to the

survey.

The JHS Ontario survey confirmed that there is a wide spectrum of people who suffer the
collateral consequences of criminal records. “The stigma associated with a record — and the
labelling of someone as an ‘ex-offender’ or ‘ex-con’ — can follow an individual around long after
any formal sentence has ended. This stigma also impacts people who have been convicted of
nothing — legally innocent people.” This study also found that ‘race, criminal justice
involvement, and employment intersect to create unique and systemic barriers for many

Ontarians.

In New Brunswick, at a time when many employers are facing critical labour force shortages,

there is an economic value in addressing the issue of employment discrimination.

1 The Invisible Burden. Police Records and the Barriers to Employment in Toronto. Produced by the
Centre of Research, Policy & Program Development at the John Howard Society of Ontario, February
2018. Available on the JHSO website www.johnhoward.on.ca.

2 Ibid.
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2. Background

As part of this research, a literature review was carried out. A selected bibliography is included

in Section 6 of this report.

Police records are divided according to the nature of information sought. The most common
type of check is the criminal record check. The check will disclose all prior convictions as well
as charges. Criminal record checks are further divided into name-based and certified checks.
If a name-based check is insufficient to confirm identity, authorities will resort to a certified
check, which uses fingerprints to negate the effects of name and date of birth similarities
(RCMP, Types of Criminal Background Checks, 2018). It is important to note that stayed or
withdrawn charges should theoretically not appear on criminal record checks, although that is

not always the case.

Another, more extensive type of record is the Vulnerable Sectors check. This sort of check is
reserved for screening participants interested in a position that puts them in close proximity to
vulnerable populations (such as children and seniors). More precisely, the position, paid or
voluntary, must put someone in ‘@ position of trust or authority” (Criminal Records Act, R.
2018).

The third party must therefore prove that a Vulnerable Sectors check is required given the
responsibility over vulnerable populations. It is unclear to what extent gatekeeping of Vulnerable
Sector checks is actually practiced. The Vulnerable Sectors check reveals information that
standard criminal checks would not, namely, suspended records (i.e., records that have been
“sealed” through application by the offender) for sexual offences (RCMP, Types of Criminal

Background Checks, 2018).

There exists a third type or record, known as a police information check (RCMP, Types of
Criminal Background Checks, 2018). Visitors to their website are advised to contact local

police for additional information.

Offenders can apply for the removal of a record, but the application process is notoriously
difficult, and entails a $631 fee, an 1,100% increase from its 2010 equivalent (McAlesse,

2017). Lengthy waiting periods are also included in the application process. Summary
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convictions, which generally carry a fine of no more than $5,000 or a six-month jail term,
impose a five-year waiting period on individuals seeking record suspension. Indictable
offences, which are more severe and therefore bring longer sentences than summary
convictions, translate into a 10-year waiting period. These waiting periods begin once sentence
requirements have been fulfilled. In other words, offenders are followed by their records for
years after their societal debt is repaid. Additionally, persons with sexual offences against a
child, or three sentences of two years or more are never eligible for suspensions (Canada,

2016). Theirs is a life sentence.

It is unclear how many Canadians currently live under the invisible burden of a criminal record.
The uncertainty is due to the lack of a standard definition of criminal record. Does it only include
convictions? Are vulnerable sector checks and police information checks, in the jurisdictions
they exist, included? The best estimate for Canadians living with criminal records is about 10%
(Ashby, 2015), representing 3.6 million of our 36 million-strong population (StatsCan, 2018).
Some estimates have ranged as high as 30% (Ashby, 2015). Such a large number is the

product of American ‘get tough on crime” policies spilling over into Canada (Comack, 2015).

In addition to the increasing number of people with criminal records, employer affinity for
checking these records is also increasing. In a recent American survey, most respondents
(58%) reported being asked about criminal history, mostly directly on application forms. Indeed,
recent numbers put estimates closer to 70% (Denver, 2018). National Canadian data is
lacking, though some local studies have indicated a 51% usage rate with Ontario employers,

and the city of Toronto saw a 7% rise of check requests from 2010 to 2012 (JHSO, 2018).

In the United States, the impacts of criminal records on employment are so severe that they
can be seen on a macro scale. Schmitt and Warner (2010) have estimated that ex-offenders
lower employment rates by as much as 6.9% (in the case of less-educated men) and that the
overall impact on American GDP was as high as $65 billion. A more recent but otherwise very
similar study by Bucknor and Barber (2016) estimated the blow to GDP to be as large as $87
billion in 2014. As the above numbers consider only those with felony convictions, the statistics

are likely to be conservative.
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No similar analysis has yet been conducted in Canada, but the comparatively high use of
checks and the large population of record holders suggests that the same conclusion could be

made (JHSO, 2018).

Incarceration already carries severe ramifications in the professional development of offenders.
Institutionalization removes a person from the education system and the economy completely.
Rapid industry shifts and increased specialization makes it difficult for those incarcerated to

reintegrate into the labour market (Ward, 2000).

The record serves to prevent upward mobility for years to come. With waiting periods ranging
from five years to life, the existence of a record can prevent access to employment indefinitely.
This sort of punitive treatment unduly infringes on the rights of offenders, especially since most
are held to have repaid their societal debt. It serves only to increase the risk of recidivism.
Research shows that ex-offenders denied the right to earn a living legally, through paid

employment, may often find other means to support themselves and their family.

Page 7 of 21



3. Research findings

A total of 34 employers were interviewed (four in French; 30 in English). We have combined

results. In this section, we report on key findings.

3.1 Employer profile

The following three charts provide some detail on the companies and organizations

interviewed.

Chart 1 shows the
position of those

interviewed within
their organization.

The total is 35
because one
respondent reported

holding two positions.

No detail was
provided on the
“other” category.

Chart 2 shows head
office location of the
companies and
organizations
interviewed.

The bulk (65%) were
based in Moncton.
Only four people
(13%) had a head
office located outside
New Brunswick.

Three people did not
answer this question.

(It should be noted
that percentages are
based on total
responses. Not all 34
people responded to
all questions in this
survey.)

CHART 1: POSITION WITHIN ORGANIZATION

Other (5) Management
14% (9)
President (1) 26%
3%
Human
Resources (7)
Director (8) 20%

23%

CHART 2: HEAD OFFICE LOCATION

Elsewhere in
Canada (4)
13%

Fredericton
(2)
6%

Saint John (3)

10%
65%
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Chart 3 shows the
types of industries
represented in the
group. The "other"
includes Arts,
entertainment and
recreation;
Construction;
Information and
culture industries;
Professional, scientific
and technical
services; Real
estate/rental and
leasing; Retail trade;
and Wholesale trade.

insurance (4)

CHART 3: TYPE OF INDUSTRY

Other (9)
26%

Health care &
social
assistance (12)

35%

Other services (not
public admin) (7)
21%

Finance &

12%

3.2 Employer policies and practices in New Brunswick

Respondents were asked whether
their organization has a corporate
policy on Social Responsibility. Chart
4 shows responses. More than 50%

said no, and 12% did not know. (Note:

one person did not respond to this
question.)

Respondents were asked if their
organization requires any form of
police background check for new
employees. Chart 5 shows that 70%
require a police check for all new
employees. They were asked then if

Chart 4: Does your organization have a
corporate policy on Social
Responsibility?

ves (12) [N 36%
No (17) N 52%
Don't know (4) [ 12%

0% 10% 20% 30% 40% 50% 60%

there is a specific reason their organization decided not to request a police background check,
and Chart 6 shows results. Some 57% said they did not have a specific reason; almost 30%
didn’t know. (Note: Only seven of 34 interviewed responded to this question.)
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Chart 5: Police check required?
80% 70%
60%

0,
40% 21%

No (7)

9%
[ |
Yes, for SOME

new employees

(3)

20%
0%
Yes, for ALL

new employees
(23)

Chart 6: Reason NOT to require

police check?
60% °7%
0

40% 29%

Don't know/not
sure (2)

14%

Yes (1)

20%

0%
No (4)

Respondents were asked how long
they have required police background
checks for new employees, and 73%
said 10 years or more. Putting these
charts together, it appears that the
majority of respondents require a
police background check, and have
done so for 10 years or more. Of those
who responded, close to 90% said they
didn’t have a particular reason or didn’t
know if there was a reason when they
do NOT ask for a police check. (Note:
Only 26/34 responded to this

80%

60%

40%

20%

0%

Chart 7: How long have you required
police checks for NEW employees?

73%

15%

Don't know (4) 1-4 years (1)

8%
[ |
5-9 years (2) 10+ years (19)

4%
—

question.)

Respondents were also asked if their organization ever considered using police background
checks during the hiring process (i.e., before the person is actually hired)? Only seven of 34
people responded to this question; all seven said no.

Chart 8: How long have you used
current police check practices for
EXISTING employees?

80%
60%
40%
20%

0%

62%
31%

Don't know 1-4 years

(8) (0)

8%
|

0%

5-9 years
(2)

10+ years
(16)

Chart 9: Does your organization
have formal written policy on use
of police background checks?

0% 74%
60%

40% 26%

No (7)

20%

0%
Yes (20)

Page 10 of 21




Chart 8 shows that
62% of respondents
have used police
checks for existing
employees for 10
years or more.
Respondents
reported a number of
reasons for requiring
police background
checks, the most
common of which are
liability/risk
management and
legal requirements.

The most popular
forms of other
‘checks’ done in
workplaces are
reference checks and
education/
certification checks.

Very few employers
report checking on
social media such as
Facebook or Twitter.
Only one person
reported doing no
other kinds of checks
on new or existing
employees.

Chart 10: Why does your organization require police
background checks?

Liability/Risk management (16) [N 31%
Legal requirement (Vulnerable Sector
I 31%
check) (16)
Company policy (10) NG 20%
Funding requirement (7) [NNINGG 14%

Insurance requirement (2) [l 4%

0% 10% 20% 30% 40%

Chart 11: What other forms of 'checks' do you have in
your workplace?
Reference checks (26) [IIIIIENEGEGEGEGEGEGENNNNNNNNNNNNNNNGEEEEGE 52%
Education/certification checks (12) [ INNINIGE 24%
Other (6) NN 12%
Academic/Performance-based tests (4) M 8%

Facebook/social media/Internet (1) B 2%
No other checks (1) W 2%

0% 10% 20% 30% 40% 50% 60%

Note that both Charts 10 and 11 have roughly 50 responses because respondents gave more

than one answer.

80%
60%
41%
40%
20%

0%
Yes (11)

Chart 12: Do you use third party
provider to run checks?

Chart 13: Do you pay
for/reimburse cost of the check?

80%

59% 58%
60%
42%

40%
20%

0%

Yes (15) No (11)

No (16)
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Charts 12 and 13 are fairly self-explanatory. Almost 60% of respondents do not use third party
providers to run checks, and almost 60% pay for the cost of the check.

(Again, it will be noted that only 27 out of 34

respondents answered the question in Charts Chart 14: Does your policy say

12,13 and 14.)

Two-thirds of respondents said that their
company policy spells out how the results of

how results of check should be
used in hiring?

the police check should be used in hiring. 80% 67%
Chart 15 on the following page shows the 60%
various ways in which having a criminal 40% 33%
record will impact a hiring decision. 20% -
0%
Yes (18) No (9)
Thirty per cent

of employers
said that the
decision to hire
will depend on
the type of
offence, and
another 26%
said it will
depend on the
type of position
being hired for.
Twenty-two per
cent said they
would not hire
someone with a
criminal record.

Chart 15: How does a check showing person has a
criminal record affect hiring decisions?
Hire depending on type of offence (16) [N 30%
Hire depending on type of position (14) NI 6%
Don't hire (12) N 22%

Hire, depending on age of record (6) [NNNINEGNE 11%

Hire, place information in person's HR file

(3)
Depends on individual (2) [l 4%

B 6%

Hire, with work assighment altered (1) M 2%

0% 10% 20% 30% 40%
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Over 50% said that periodic police
checks are required for all
employees who were screened at

the hiring stage, as Chart 16 60%
shows.

Over the past 12 months, 40%
employers reported that 22% of

police checks came back positive 20%

for new employees, and only 8%
came back positive for existing

00
employees. 0%

(Note, again, that not all 34
employers interviewed responded
to these questions.)

Chart 16: After person is hired, are
periodic police checks required?

52%
44%

4%
|
Yes, for SOME
employees who
were screened at
hiring stage (1)

No (12) Yes, for ALL
employees who
were screened at

hiring stage (14)

Chart 17: In past 12 months, has
police check come back positive

for NEW employees?
60% 6%

40%

22% 22%
20% .
0%
Yes (6) N/A (have not No (15)

hired in past 12
months) (6)

Chart 18: In past 12 months, has
police check come back positive
for EXISTING employees?

80% 69%
60%
0,
40% 23%
0% |
Yes (2) N/A (have not No (18)

hired in past 12
months) (6)

Respondents were asked, if a police background check came back positive for an existing

employee, what was your usual response? Only one person (out of 34) answered this question.
They said, “terminate.” (No chart provided.)

Almost half of respondents agreed that they have knowingly employed someone with a criminal

record, and 75% said that their experience with hiring an individual with a criminal record was
about the same as any other employee. Thirteen per cent (albeit, only two people) said the
experience was better; 6% said it was “much better.”
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Chart 19: Have you ever Chart 20: What best describes your
knowingly employed a person experience with hiring an individual
with a criminal record? with a criminal record, compared to
60% other employees?
52% 9
50% 18% 80% Z%
40% 60%
0
. 40%
(]

. 20% 13% 6% 6%
20% 0% - | |
10% About the  Better (2) Much better Somewhat

Yes (16) No (17) same (12) (1) worse (1)

Chart 21 shows a variety of reasons why employers decided to hire someone with a criminal
record. It is interesting to note that 17% of employers said that, despite having a criminal record,
they would hire if the person had the skills they needed.

Chart 21: What influenced your decision to hire this individual?

Offence was not relevant to position (12) NI 22%
Good/trusted referral (11) [N 20%
Person had the skills we needed (9) [IIIIINIGINIGIGIGRE 17%

Offence was old (i.e. more than several years old)

(8)
Offence was not serious (7) [INIEGINN'NEN 13%

I 15%

Knew the individual (4) [INININGEE 7%
Support for local service agencies (2) I 4%
Lack of other suitable candidates (1) [l 2%

0% 5% 10% 15% 20% 25%
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Chart 22: To what extent do you agree with the following statements:
"People with police records ...

... are just as honest.

... are less reliable.

... put in as much or more effort on the job.
... have lower credentials or qualifications.
... are challenging employees.

... are greater risk or liability.

... are more loyal or dependable.

.... have a negative effect on co-workers

... are no different than other employees.

o

5 10 15 20

N
w

30 35

B Strongly agree M Agree M Disagree I Strongly disagree

(Note, the above chart shows numbers of respondents, not percentages.) It is interesting to note
that for every statement except one, the greatest number of respondents answered positively
(e.g., people with criminal records are “just as honest,” are NOT “less reliable,” “etc.)

Respondents were almost equally split about whether their organization has had internal
discussions about its police background process or policy. Chart 24 shows that 30% of
respondents would like to learn more about best practices regarding police checks.
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50%
40%
30%

20% 15%
10%

0% .

sure (5)

Don't know/Not

Chart 23: Has your organization Chart 24: Would you be
had internal discussions about its interested in learning more about
police background process or policies/best practices regarding
policy? police checks?
41% 4% 80% 70%
60%
40% 30%
20%
No (14) Yes (15) 0%
Yes (10) No (23)

Finally, respondents were asked about ways in which they might be encouraged to employ
more young people with criminal records.

They offered a
number of ways
including better
training for
technical and soft
skills as well as
financial
incentives.

Only eight
respondents (11%
of those who
answered) said
there was nothing
that would
encourage them to
hire young people
with criminal
records.

Chart 25: Is there anything that might encourage your
organization to employ young people with criminal
records?

Improved pre-employment training (soft
. [ 19%
skills) (14)

. 18%

Funding incentives (13)

Changes in legislation regarding employing
young people with criminal records (13)

I 18%
I 14%

More supports for the employer (10)

Improved individual technical skills training

. . I 139
prior to hiring (9) 13t

Nothing would help (8) [ NNINININGEGEGE 11%

Company policy change (4) I 6%

Other (1) M 1%

0% 5% 10% 15% 20%

25%
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4. Summary and recommendations

Anyone who has spent time in jail or prison in Canada faces major obstacles once they
complete their sentence. Institutionalization has already removed them from educational and
employment opportunities, with rapid industry shifts and technology changes making it more

difficult to re-enter the workforce once they leave the institution.

But when they leave, they also carry their criminal record with them. The practice of keeping
detailed police records has been part of the Canadian criminal justice system for over a century,
intended as a way of theoretically protecting the community from potential harm. But there is
a need to balance such protection with the human rights of offenders and societal benefits

intrinsic in successful rehabilitation.

The John Howard Society of Southeastern New Brunswick (JHSSNB) works with ex-offenders
on rehabilitation and re-integration into society. A key element to these goals is employment.
But individuals with a criminal record face many challenges, the biggest of which is employment
discrimination. They have a hard time finding a job, and this, at a time when New Brunswick

employers are facing severe labour shortages.

The JHSSNB wanted to explore and understand NB employers’ attitudes and practices in terms
of employing people with criminal records. It undertook a survey during the Fall of 2018, using
a questionnaire originally developed and used by the John Howard Society of Ontario. The
survey was a “first step” to understanding what kinds of changes could be made to increase

employment opportunities for JHS clients.

The survey found, for example, that 70% of employers require a police check for all new
employees, and 62% have used police checks for existing employees, both for 10 years or
more. The most common reasons for using police checks were because of the company’s
liability /risk management policy (31%) or legal requirements, such as Vulnerable Sectors
checks (31%). Only four per cent (two people) reported that it is because of insurance

requirements.
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Asked how the record check impacts hiring decisions, 30% said it depends on the type of
offence, and 26% said it depends on the type of position. Only 22 % said that they would not

hire the individual, if the police check was positive.

Over the past 12 months, employers reported that 22 % of police checks came back positive

for new employees, and only 8% came back positive for existing employees.

Respondents were asked, if a police background check came back positive for an existing
employee, what was your usual response? Only one person (out of 34) answered this

question. They said, “terminate.”

Almost half of respondents agreed that they have knowingly employed someone with a criminal
record. Close to 90% reported that they had hired someone with a criminal record because the
offence was either not relevant to the position, old or not serious (50% ), that the person had
a good/trusted referral (20% ) or had the skills that the employer needed (17 % ). This obviously

shows an openness on the part of employers surveyed to hiring someone with a criminal record.

Some 75% said that their experience with hiring an individual with a criminal record was ‘about
the same” as hiring any other employee. Respondents were given a number of statements
about ‘people with police records...”, and asked to what extent they agreed or disagreed. For
every statement except one, the answers were positive. People with criminal records are fust
as honest”as other employees, ‘are NOT less reliable,” “are NOT challenging employees’, and

“do NOT have a negative effect on co-workers.”

These responses are very interesting. More work perhaps needs to be done to communicate

this information more widely (i.e., on the JHS website, brochures, media releases).

Finally, employers were asked what would convince them to employ young people with criminal
records. Some 32 % said improved technical or “soft skills”; more funding incentives or other

kinds of supports for the employer (32%). Only 11% (eight people) said “nothing would help.”
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4.1. Research highlights

The following summarizes some of the key highlights of this research:

e 70% of employers indicated that they require a police background check for all new
employees.

o 31% of employers indicated that they used police background checks as a Liability /Risk
Management strategy.

e 42% of employers indicated that they do not pay for the cost of a police background
check.

e 22% of employers indicated that they would not hire an individual with a record
regardless of type/age of offence or employment position.

o 52% of employers indicated that they have never knowingly employed an individual with
a criminal record.

e 75% of employers indicated that their experience hiring a person with a criminal record

was about the same as hiring other employees without criminal records.
Reasons for hiring a person with a criminal record:

e 50% Offence was not relevant to the position, was old or not serious.
e 20% Good or trusted referral.

e 17% Individual had the skills that the employer needed.
Elements that would encourage employers to hire young persons with criminal records:

e 32% Improved individual technical skills/soft skills.

e 18% Funding incentives.

e 18% Changes in legislation regarding employment of young persons with criminal
records.

o 14% More supports for employers.
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4.2 Recommendations

Based on the research findings, we make the following recommendations:

e Education for Employers: Improved education and awareness for employers regarding
issues related to criminal record checks, including recruitment and hiring best-practices,

reliability of record checks, and retention of employees with criminal records.

e Education for Employees: Improved education and access to resources for individuals
with conviction and non-conviction records, including job searching with a criminal
record, disclosure of record, and understanding one’s individual rights and protections.
There is probably a need for more training in the “soft skills” area, for example, learning

how to present oneself for the job, how to arrive on time etc.

e Communication about employers’ experience: There is a lot of positive information
uncovered in this survey, and consideration should be given to making it more widely
available to other employers. For example, through the JHS website, media releases,

social media or presentations to industry groups such as Chambers of Commerce.

e Legislation Change: Follow the lead of other provinces by strengthening Human Rights
protection for individuals with conviction and non-conviction records in New Brunswick

through advocacy and legislation change.

e Future Research: Further research is needed to understand the impact of police records
on New Brunswickers’ employability; the intersection of police records and race, gender,
poverty, and other social factors; the potential impact of hiring incentives and other
program initiatives to improve the hiring of individuals with records in New Brunswick;
and, programs that might be available where employers and potential employees could
be “matched” based on skill needs of the employer for a period of time, to give the

employer a chance to evaluate and the employee a chance to “prove” him/herself.
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